STATE OF VERMONT
HUVAN SERVI CES BOARD

In re ) Fair Hearing No. 10,627
g
)
Appeal of )
| NTRODUCTI ON

The petitioner appeals the decision of the Departnent of
Soci al Welfare denying him General Assistance to pay for
tenporary shelter.

FI NDI NGS OF FACT

1. The petitioner is a thirty-three-year-old unenpl oyed
man who until recently lived in his nother-in-
|aw s apartnment in Barre with his twenty-nine-year-old wfe.
They have no children in their custody and at the tine of his
request for assistance, the petitioner did not claimto be
physi cal Iy unable to work.

2. During the nonth of June, the petitioner's Barre
apartnent was broken into on two occasions by persons who
threatened the petitioner, beat himup, and shot himwth a
Bee Bee pellet sending himto the hospital. There is no
evi dence that the petitioner's landlord was involved in any
way in these incidents or that the break-ins were notivated by
a desire on the landlord's part to drive himfromthe
apartnent. Both incidents were reported to the police and
were being handled by the State's Attorney.

3. After the second attack, and what he felt was a
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| ack of police protection, the petitioner decided that he
could no longer stay in his apartnment and went to talk with
the Barre welfare office director to see what assistance he
m ght be able to get to | eave town and nove to Wite River
Junction where he felt he mght nore easily find a job. The
director investigated the existence of a shelter for

honel ess persons in that area and discovered that the
shelter would be closed for renovations until July 29th. No
ot her assistance was offered by the Departnent.

4. In spite of this news, the petitioner who had sone
noney, decided to go to Wiite River Junction with his wife
and pay for a notel in town. After two weeks, when his
noney ran out, he applied for assistance with tenporary
housing at the Hartford office of the Departnment of Soci al
Welfare. He was denied in witing on July 15, 1991 because
he and his "wife are abl e bodi ed, have no m nor dependents
and do not have two enploynent barriers. . ." and did not
have a catastrophic situation under GA/ EA gui deli nes.

5. The petitioner appeal ed and during the pendency of
hi s appeal was able to receive another week's notel rent
froma comunity action organi zation. However, after that
week, the petitioner asked for an expedited hearing on his
denial. After an offer of proof was made by his attorney
(who has since w thdrawn) which was accepted as true, the
hearing officer determ ned that the petitioner and his wife
were ineligible for General Assistance. The Departnent

offered to transport the petitioner and his wife to another
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town where a shelter was open but the petitioner declined
because he wi shed to continue his job search in Wiite River
Juncti on.

6. Follow ng the expedited hearing, the petitioner
continued to live at the notel. The petitioner asserted at
his hearing on July 31, 1991, that he was two weeks behind
in the rent and had not been able to find a job. Although
the local shelter for honel ess persons was scheduled to
reopen two days before the hearing, the petitioner had
apparently made no attenpt to seek shelter there. He also
asserted for the first tine that he has a problemlifting
and sonme limtation on wal king but produced no nedi cal
evi dence to support his allegation. The petitioner admtted
that his limtations did not pose a real problemfor his
enpl oynment. It cannot be found based on the petitioner's
testinmony that he or his wife have any substantial physical
or nental inpedinment to gaining enploynent.

7. The petitioner is a high school graduate with one
year of college as an accounting major who, until Decenber
of 1990, worked regularly as a tow truck driver and before
that for a Veterans' organi zation. Since that tinme, his
main difficulty in obtaining another job has been his |ack
of a vehicle and lack of a driver's |icense which was
suspended | ate | ast year. The evidence does not support and
the petitioner makes no claimthat he is in an al cohol or
drug treatnent programor that he was rel eased froma nental

health institution in the | ast six nonths.
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ORDER
The Departnent's decision denying GA benefits is
affirned.
REASONS
The Departnent of Social Welfare's General Assistance
program exi sts to neet the enmergency needs only of eligible

famlies when "such need cannot be net under any ot her
Departnent program"” WA M > 2600A. The regul ations

provi de further that:

Except as specifically provided in 2602 (catastrophic
situations), Ceneral Assistance shall be granted to
appl i cants who have no m nor dependents included in
their application only if they:

1. Are not abl e-bodied (see 2601 p.1) and neet the
conditions of C (1-6) below, or

2. Are abl e-bodi ed, have two or nore of the

enpl oynment barriers as defined in 2607.1(c), and
meet the conditions of C (1-6).

WA M > 2600(B)
The petitioner appears fromthe evidence to be an abl e-
bodi ed person as that termis defined in the regul ati ons--

one who has "no physical or nental inpairnment which prevents
himfromworking." See WA M > 2601. If he is to be found

eligible for "enmergency" assistance, he nust thus have two
of the enploynent barriers listed in the foll ow ng
regul ati on:
(c.) Individuals who have two or nore of the foll ow ng
enpl oynent barriers are exenpted fromthe 20-hours
j ob seeking requirenent but remain subject to al
ot her enpl oynent requirenents in this section:

1. Age 40 or over;
2. Ei ght h-grade education or |ess;



Fair Hearing No. 10,627 Page 5

3. Inability to read or wite;

4. Lives 10 or nore mles froma town of 2500 or
nore and has no avail able transportation, and
cannot reasonably be expected to rel ocate
wi thin 30 days;

5. Has not for six consecutive nonths or nore in
the last five years been either enployed by
one enpl oyer or been a full-tinme student;

6. Rel eased within 6 nonths froma nental health
institution or hospital unit;
7. Participating in a state or federally funded

drug or al cohol treatnent program

WA M > 2607.1

The evidence in this matter does not support a finding
that the petitioner neets any of the above criteria. He is
under 40, has the beginning of a college education, lives in
a large town, had |long termregul ar enpl oynent before | ast
winter and is not in a drug program nor recently discharged
froma nmental institution. Therefore, the petitioner can
only be assisted if his facts neet the definition of
"catastrophic situation".

The regul ations define a "catastrophic situation" as
fol | ows:

Any applicant who has exhausted all avail able incone

and resources and who has an energency need caused by

one of the follow ng catastrophic situations may have

that need which is indeed caused by the catastrophe net

w thin General Assistance standards di sregardi ng other

eligibility criteria. Subsequent applications nust be

evaluated in relation to the individual applicant's

potential for having resolved the need wwthin the tine

whi ch has el apsed since the catastrophe to determ ne

whet her the need is now caused by the catastrophe or is

aresult of failure on the part of the applicant to

explore potential resolution of the problem

a. Death of a spouse or m nor dependent child; or

b. A court ordered or constructive eviction due to
ci rcunst ances over which the applicant had no
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control. An eviction resulting fromintentional,
serious property damage caused by the applicant;
repeated instances of raucous and illegal behavior

whi ch seriously infringed on the rights of other
tenants of the landlord or the | andl ord hinself;

or intentional and serious violation of a tenant
agreenent is not considered a catastrophic
situation. Violation of a tenant agreenent shal
not i nclude nonpaynent of rent unless the tenant
had sufficient financial ability to pay and the
tenant did not use the incone to cover other basic
necessities or did not withhold the rent pursuant
to efforts to correct substandard housi ng.

C. A natural disaster such as flood, fire or
hurri cane; or

d. An energency nedical need. Actions which may be
eval uated as energency in nature include, but are
not limted to, the follow ng:

Repair of accidental injury;

Di agnosis and relief of acute pain;
Institution of treatment of acute infection;
Protection of public health; or

Amelioration of illness, which if not

i mredi atel y di agnosed and treated could | ead
to disability or death.

hwONE

WA M > 2602
Constructive eviction is further defined as foll ows:

Constructive Eviction Defined

Constructive eviction is defined as any di sturbance
caused by a landlord or soneone acting on his behalf,
whi ch nmakes the prem ses unfit for occupation. The
nmotive for the disturbance, which nay be inferred from
the act, nust have as its intent the eviction of the
occupant. No intent needs to be consi dered when heat
or utilities or water are not provided within a
reasonabl e period of tinme and there is an agreenent to
furni sh these itens.

WA M > 2602.1

The petitioner argues that he was for all practical

pur poses evicted fromhis apartnent by the persons who

assaulted himin June of 1991. He asserts that his
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apartnment was not safe for himand his wife to live in and
that the police were unable to protect himthere. He admts
that those who assaulted himwere not his landlord or acting
on his landlord' s behalf, but argues that, neverthel ess, the
end effect was his inability to stay in the apartnent.
What happened to the petitioner was no doubt

"catastrophic" for himas that termis comonly understood
and he may i ndeed have been unable to live in his nother-in-

| aw s apartnment due to the actions of his assailants.1

However, the ternms "catastrophic" and "constructive
eviction" are specifically defined in the Departnent's
regulations to include only the inability to live in an
apartnent due to the action (or inaction) of a person having
control over the prem ses, i.e., the landlord or his agent
and do not extend to the need to vacate an ot herw se

habi tabl e dwelling due to circunstances unrelated to the
conditions in the dwelling itself, however conpelling those
ci rcunst ances might be. The Departnent's regulation only
covers persons who are honel ess for very specific reasons,
and not persons in general who are w thout housing. Such
exclusions are usually justified by the Departnent based on
the need to target persons with certain kinds of problens
based on fiscal |imtations. Wile it is unfortunate for
the petitioner that his "catastrophe"” does not fall into the
category of catastrophes chosen for assistance, the
Departnment's decision not to assist the petitioner in this

circunstance is based squarely on its regulations and thus
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must be upheld. 3 V.S. A > 3091(d).
FOOTNOTES

1If the I ocal shelter for honel ess persons is indeed
open again, the petitioner's situation may be |ess
catastrophic than he asserts. The petitioner appeared at
the hearing to be particularly concerned about the tw weeks
of back rent owed.
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